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PRESENT  : = Smti. K. R. Deka, A.J.S.  
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                                            J 

U D G M E N T 

 

1.   This is an application u/s-125 CrPC filed by the 1st party Devi Lata Pathak against her 

husband 2nd party Ranjan Barman praying for maintenance for herself and her two minor daughters. 

 

2.   The case of the 1st party, in nut shell, is that the 1st party entered into marriage with the 

2nd party about 7 years ago as per Hindu rites. After the marriage, the 1st party resided with the 2nd 

party as husband and wife. Out of the wedlock, a daughter was born to them who is named Mayuri 

Pathak,aged about 5 years 4 months. Presently she is studying in Barama Mission School and residing in 

hostel. After the birth of the 1st party’s daughter, the 2nd party used to demand dowry and assaulted the 

1st party. It is to be mentioned that during the marriage of the parties, no dowry was given to the 2nd 



party. The 2nd party demanded cash to purchase godrej, sofa-set, almirah and a bike. He also demanded 

the ATM Card and Bank passbook of the 1st party. The 1st party was chased out of her matrimonial 

house. In the meanwhile, another daughter was born to the 1st party who is named Anuska Pathak, 

aged about 2 years 7 months. The 2nd party objected in continuing the marital life with the 1st party 

because she gave birth to female children. He slowly started to neglect the 1st party. He has not 

cohabited with the 1st party for last two years. Neither he has inquired about his daughters. The 1st party 

alleged that the 2nd party has affairs with one Sayanika Das and she is living with the 2nd party. It is 

stated that the 1st party has to bear a lot of money for the medical and educational expenses of her 

daughters. It is also stated that the 2nd party is working in Battalion and he earns about Rs.33,000/- 

monthly. Moreover, he has landed property. But in spite of having sufficient means, he has failed to 

maintain her and her daughters. 

 

3.  The 2nd party contested the case by filing written statement. The 2nd party denied all the 

allegations leveled by the 1st party. He also denied the allegation that he ever tortured the 1st party. He 

submitted that the 1st party wanted to stay separately from the family members of the 2nd party, but the 

2nd party was not ready to leave his old and aged mother due to which the 1st party often used to 

verbally abused him. Moreover, the 1st party often used to suspect him. She also used to visit the work 

place of the 2nd party and insulted him in front of his colleagues. About two years ago, one afternoon, 

the 1st party left the matrimonial house with her daughters in the absence of the 2nd party. The 2nd party 

also stated that the 1st party works in police department and she also earns about Rs.26,540/- per 

month. He submitted that the 1st party has falsely lodged the case against him. As such, the 2nd party 

prayed for dismissal of the petition of the 1st party.   

 

4.    The 1st party examined herself in support of her case. The 2nd party examined himself in 

support of his case. 

                                   POINTS TO BE DECIDED: 

 

  On the basis of the pleadings of both the parties the following points are drawn up for 

deciding the case: 

 

 •  Whether the 1st party has sufficient reason to live apart from the 2nd party? 

 •  Whether the 1st party and her minor children are entitled to claim maintenance from the 



2nd party as prayed for? 

  

5.  I have also heard the arguments of both sides. 

 

                            

                   DISCUSSION, DECISION AND REASONS: 

 

6.   PW.1 is Devi Lata Pathak. She deposed that she was married with the 2nd party about 7 

years ago after a love affair with him. After 1½ years of the marriage, a daughter was born to her who 

is named Mayuri Barman. After the birth of the child, the 1st party was subjected to mental and physical 

tortures. Dowry was demanded from her. The 2nd party demanded ATM and Passbook. In the meanwhile, 

a second daughter was born to the 1st party. After about 14 months of the birth of the 2nd daughter, the 

2nd party told the 1st party that he did not want any female child. Thereafter, the 2nd party stopped 

coming to her quarter and he started to reside in the barrack. He refused to continue their marital life 

and wanted to remarry someone else. Thereafter, the 1st party came to know that the 2nd party was 

having a love-affairs with Sayanika Nath of Doulasal and the 2nd party has proposed to marry her. Both 

her daughters are studying in Barama Mission School and residing in hostel. The 2nd party has not 

inquired about her and her daughters. She stated that she is working in APBN. The 2nd party earns 

Rs.30,000/- monthly and she gets salary of Rs.25,500/- monthly. She stated that she has claimed 

Rs.10,000/- as maintenance for herself and Rs.5,000/- each for both of her daughters. 

 

7.    In her cross-examination, she deposed that she is able to maintain herself out of her 

salary. It is not a fact that she used to suspect the 2nd party as having affairs with other woman and she 

entered into fights with him. She has not furnished any documents regarding the fact that both of her 

daughters are residing in hostel. It is not a fact that the 2nd party visits his daughters in hostel. The 2nd 

party has parents and both are aged. After the marriage, they both reside in police barrack. As she is 

unable to live alone, hence, she is not willing to give her daughters to her husband. It is not a fact that 

as she is unable to look after her daughters properly, she has kept both of them in hostel. 

8.  These are the evidence for the 1st party. 

9.    DW.1 is Ranjan Barman. He stated that 1st party is his wife. He was married to her on 5th 

of Bohag, 2010 as per social rites. After the marriage, they both cohabited in his house as husband and 



wife. At that time, his wife was working in 14th APBN and posted at Doulasal. They both resided for 5 

years in the quarter of Doulasal APBN campus. There, a daughter was born to them who is named as 

Mayuri Barman. He stated that his wife was of a suspecting nature. She disliked when he used to talk to 

his friends. When he brought his mother to take care of his pregnant wife, the 1st party became angry. 

She engaged into fights with his mother. She used to lock the quarter's door after keeping the mother of 

the 2nd party outside and used to go away  to her mother's house. A neighbour saw his mother sitting 

outside. She brought his mother to her residence and when the 2nd party returned, he asked his wife to 

bring back the quarter's key, but the 1st party instead of coming herself, sent her brother with keys. After 

this incident, the 2nd party sent back his mother to his house. 2Nd party somehow buried the hatchet 

continued to cohabit with the 1st party. Another daughter was born to them who is named Anuska 

Barman. When the 2nd daughter was about 2 years of age, the 1st party used to practice different kinds 

of witchcrafts. When he asked his wife, she went back to her mother's house in 2014. Unable to bear his 

wife's tortures, he had to reside in barrack. Even after his wife used to  return back with him. He told 

that he wanted to build a house in the village, but his wife did not want to reside in the village as there 

were no good schools. About 4/5 months, he was posted at Abhayapuri. His wife promised to join him in 

Abhayapuri, but she never came. Both his daughters are residing in Barama Mission School's hostel. He 

wanted to visit his daughters, but his wife disliked if he went to visit them. The educational expenditure 

of his eldest daughter is Rs.3,500/-, but he does not know how much expenses are needed for his 

younger daughter. He wants to take his younger daughter with him. He received pay of Rs.26,560/- and 

his wife received Rs.27,000/-. Both he and his wife have to incur the expenditures of the daughters. 

10.    In his cross-examination, he deposed that his wife's house is near the Doulasal barrack. 

They married after a love-affair. It is a fact that in his WS he has not stated that his wife used to suspect 

him, she disliked when he brought his mother to their quarter, his wife entered into fights and kept his 

mother out of her residence. He knows Sayanika. It is not a fact that when he wanted to marry Sayanika 

in Barpeta, the 1st party prohibited him. It is also a fact that in his Ws, he did not state that his wife 

practices witchcrafts. Due to the tortures, he had to reside in barrack. It is not a fact that as both the 

children were daughters, he wants to marry Sayanika. It is not a fact that as he does not want to 

maintain, hence, he stays far from the 1st party. It is not a fact that he has landed property. It is not a 

fact that he earns Rs,60,000/- monthly. It is not a fact that he has falsely deposed. 

11.    These are the materials on record. 

12.    Section 125 CrPC provides for- 



   Order for maintenance of wives, children and parents- 

   I) If any person having sufficient means neglects and refused to maintain-  a) his 

wife, unable to maintain herself or 

     b) his legitimate or illegitimate minor child, whether married or not, unable 

to maintain itself, or 

     c) his legitimate or illegitimate child (not being a married daughter) who 

has attained majority, where such child is, by reason of any physical or mental abnormality or injury 

unable to maintain itself, or 

     d) his father or mother, unable to maintain himself or herself, 

A Magistrate of the first class may, upon proof of such neglect and refusal, order such person to make a 

monthly allowance for the maintenance of his wife, or such child, father or mother, at such monthly rate 

as such Magistrate thinks fit, and to pay the same to such person as the Magistrate may from time to 

time direct: this one of the sine qua non for passing order of maintenance is in case of wife that she 

should be unable to maintain herself and the husband who had sufficient means neglects and refuses to 

maintain her. 

13.    Evidence of the 1st party in the instant case reveals that the parties were married as per 

social rites and after the marriage, the 1st party resided with her husband. The admitted fact in this case 

is that both the 1st party and the 2nd party are service holders working in APBN. The peaceful married life 

of the 1st party was short lived because she deposed that after the birth of her eldest daughter, she was 

subjected to physical and mental tortures on account of dowry demand. After birth of the second 

daughter, her husband started neglecting her because she gave birth to two female children and he 

started living separately from her in the barrack of the battalion. Evidence of the 1st party also shows 

that not only the 2nd party refused to cohabit with her, but also started having affair with one lady 

named Sayanika Nath. For two years, the 2nd party avoided the 1st party due to which she was left alone 

to look after her both daughters. Therefore, the evidence of the 1st party shows that the 2nd party has 

not visited her and he has not paid any maintenance allowance to both her daughters and has deserted 

the 1st party. However, financially the 1st party has admitted that she is able to look after herself with her 

salary amount which admittedly is Rs.25,500/-. Therefore, as the 1st party has admitted herself that he 

is capable enough to maintain herself from her salary amount, hence, I find that she is not entitled to 



maintenance. However, both the female daughters whose paternity has not been denied by the 2nd party 

are capable to receive the maintenance. From the facts which is not disputed is that both the female 

daughters are presently residing in hostel in Barama Mission School, this is understandable due to the 

fact that the 1st party is working in APBN and hence, she cannot look after both her daughters along 

with her job.    

 

14.   Now, let us see what the defence witnesses had to say. 

 

15.   The 2nd party in his defence evidence stated that he and the 1st party cohabited together 

for about 5 years as husband and wife. He has admitted the marriage as well as the paternity of both his 

daughters, but he has stated that he has been tortured by his wife because she is of suspecting nature 

and she used to practice witchcrafts upon him. Furthermore, he also stated that the 1st party disliked his 

mother coming and living with him in their official quarter. The aforesaid facts have not been written in 

the WS filed by the 2nd party and hence, they are not believable at all. Moreover, in my considered 

opinion, no married woman will jeopardize her peaceful married life living apart from her husband. 

 

16.   Upon carefully scanning the evidence, it is seen that the 2nd party has failed to rebut the 

testimony of the 1st party in a credible manner to warrant any contrary inference against the claim of the 

1st party. The evidence of the 1st party remained unshaken during her cross-examination. 

 

17.   Further, the 1st party has admitted that he also worked as constable in 14th APBN, 

Doulasal and he is presently posted in 8th APBN, Abhayapuri. This fact has not been disputed by the 1st 

party. The 1st party only stated that her husband's salary is Rs.30,000/- whereas the 2nd party has stated 

that his salary is Rs.26,560/-. In the cross-examination of DW.1, the counsel for the 1st party has not 

disputed with the net pay of the 2nd party as Rs.26,560/-. Further more, there has nothing more to infer 

that the 2nd party is not  of healthy disposition and or he has any illness, but from the evidence, it is 

found that he has parents to maintain. On perusal of the evidence, it is found that the 2nd party is living 

in adultery with another woman which is a justifiable reason for the 1st party not to stay with her 

husband. 

 

18.   The evidence on record also reveals that the 1st party cohabited with the 2nd party. Also 

from the evidence on record, it is seen that the 2nd party has shrugged off his legal and moral obligation 



to maintain both is daughters. 

 

19.   The provision of Sec.125 Cr.P.C. is a measure for social justice and specially enacted to 

protect women and children and falls within the constitutional sweep of Article 15(3) and reinforced by 

Article 39 of the Constitution of India. 

 

20.   As for the source of income, it is admitted that the 2nd party is salaried. From the 

aforesaid discussion it is already clear that the 1st party is capable to maintain herself. 

 

21.   Both the daughters of the 1st party are residing in hostel and therefore, court has to strike 

a balance in addition to the educational cost  and their stay in the hostel are also to be considered. The 

2nd party has admitted that Rs.3500/- is incurred for maintaining his eldest daughter.               

                                      

                                           O r d e r 

 

22.   In the result, the 2nd party is hereby directed to pay monthly maintenance allowance to 

both the female daughters of the 1st party @ 3,000/- (Rupees three thousand) each per month with 

effect from the date of this order. 

 

 23.   Judgment is written in separate sheets and pronounced in open court. 

    

   Given under my hand and seal of this court on this the 17th day of April, 2018.                                     

       

  

                                                                        (Smti. K. R. Deka) 

                                                  Chief Judicial Magistrate, Nalbari 

 

      

   Dictated and corrected by me 

 

 

 



                (Smti. K. R. Deka) 

     Chief Judicial Magistrate, Nalbari 

 

 

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the 1st party 

 

P.W.1  Devi Lata Pathak. 

 

 

Witnesses for the 2nd party 

 

D.W.1  Ranjan Barman. 

 

1st party's Exhibits 

 

Nil. 

 

Defence Exhibits 

 

Nil. 

 

 

                                                                     (Smti K. R. Deka) 

                                               Chief Judicial Magistrate, Nalbari 


